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(Tab C) 
Too have requeated,/in connection with our £«P*y to the Sov; 
note protesting the proposed establishment of a west Ge rman 1 
station In Berlin, to be farther inf oraed regarding Mie luLKCXonehip 
between the German Federal Eepablic and West Berlin, 

die relationship cannot be simply defined, for it is without 
parallel or precedent* Berlin remains an area under Allied military 
occupation, but the Three Powers have permitted Vest Berlin to exer- 
cise the maximum of self-government compatible with the 0117*6 special 
status. In this connection, they have also permitted an increasingly 
close association of Vest Berlin with the Federal Republic while at 
the same time Insisting on maintaining the constitutional separateness - 
of the two areas. The complexities of the relationship are described 
in more detail in the paper at Tab A, 

Certain problems which have arisen in connection with the re- 
lationship of the Federal Republic and Berlin are summariaed in the 
paper at Tab B. ^-^ 
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RELATIONSHIP 0? GERMAN FEDERAL REPUBLIC AND BERLI N 



The relationship between the German Federal Republic and Berlin is 
sui generis . With respect to culture, social organization, economy, 
citizenship, jurisprudence, and type of administration the two are homo- 
geneous parts of the whole of "free" Germany. Those divisive and separatist 
developments which have increasingly isolated the Soviet-controlled area 
from the rest of Germany have had a minimal effect on West Berlin, and 
West Berlin's ever closer association with the new dynamic Germany of 
the Federal Republic has strengthened the bonds based en their common 
traditions. Constitutionally, however, Berlin is separate from the 
Federal Republic, The jiolitical relationship between the two is under- 
standable only as an accidental product of the postwar history of Germany. 



Berlin's status in international law remains today what it became 
following the unconditional surrender of the German Reich in 1945 — 
that of an area under military occupation by the Four Powers. 

The Protocol on the Zones of Occupation in Germany and the Adminis- 
tration of Greater Berlin, in its final form, provides that "Germany, 
within her frontiers as they were on the 31st December, 1937, will, for 
the purposes of occupation, be divided into four zones, one of which will 
be allotted to each of the Four Powers, and a special Berlin area, which 
will be under joint occupation by the Four Powers." The Protocol then 
specifies the geographical boundaries of each zone and provides for the 
division of the territory of Greater Berlin, which "will be jointly 
occupied by the armed forces" of tht Four Powers, into four parts. Para- 
graph 5 of the Protocol provides that "An Inter-Allied Governing Authority 
(Komnandatura) consisting of four Commandants, appointed by their re- 
spective Commanders-in-Chief, will be established to direct jointly the 
administration of the 'Greater Berlin' area." 

The status of Berlin as an occupied area has not been changed by 
the 19^9 division of the city (which, however, suspended four-power ad- 
ministration of the city as a whole and left West Berlin as an area under 
tripartite administration), by the limited association of Land Berlin 
with the Federal Republic since 1949, by the Federal Republic's acquisi- 
tion of sovereignty in 1955, or by the Soviet Union's creation of the 
| puppet "German Democratic Republic." 

Constitutional Provisions and Allied Reservations 

When the Federal Republic was created in 1948-49, the question im- 
mediately arose what relationship it would have with the municipal govern- 
ment which had been established in Berlin. As a result of German desire 
for the fullest participation of Berlin in the new government, the Basic 
Law of the Federal Republic, drafted by a Parliamentary Council in which 
Berlin took part, treated Berlin as a state (Land) of the Federation 
(cf. Articles 23 and 144). Incorporation of West Berlin into the Federal 
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:blic, however, could have been seised upon by the Soviet* as grounds 
£r denunciation of the above-cited protocol which provides for the joint 
occupation of Berlin, as the Western Powers did not acquire, under the 
Protocol, authority to dispose of the Western Sectors of Berlin. The 
Soviets would thus have acquired a legal position of some strength to 
justify action terminating our rights of access to Berlin. These con- 
sideration required the Western Powers to limit the relationship between 
West Berlin and the Federal Republic. 

In their letter of Why 12, 1949 approving the Basic Law, the three 
Military Governors stipulated! "A ... reservation concerns the participa- 
tion of Greater Berlin in the Federation. We interpret the effects of 
Articles 23 and 144 (2) of the Basic Law as constituting acceptance of 
our previous request that while Berlin may not be accorded voting membership 
in the Bundestag or Bundesrat nor be governed by the Federation she may, 
nevertheless, designate a small number of representatives to attend the 
meetings of these legislative bodies." 

On Ifcy 14, 1949 the Allied Kommandatura issued a Statement of the 
Principles Governing the Relationship between the Allied Kommandatura and 
Greater Berlin, the Berlin counterpart of the Occupation Statute. Para- 
graph 2 of the statement explained that " ... the Military Governors have 
not been able, because of the special circumstances of Berlin, to agree 
at this time that Berlin should be Included as a Land in the initial 
organisation of the German Federal Republics ... n 

The Berlin Constitution of 1950 contains provisions that "Berlin is 
a Land of the Federal Republic of Germany 1 * (Article 1, paragraph 2) and 
"The Basic Law and the laws of the Federal Republic of Germany are binding 
on Ber liri 7 (Article 1, paragraph 3) as well as provisions (Article 87) for 
the application of Federal legislation in Berlin. In its order (BK/O 
(50) 75) of August 29, 1950 approving the Berlin Constitution, the Allied 
Kommandatura suspended paragraphs 2 and 3 of Article 1 and added "Artiole 
87 is interpreted as meaning that during the transitional period Berlin 
shall possess none of the attributes of a twelfth Land. The provisions 
of this Article concerning the Basic Law will only apply to the extent 
necessary to prevent a conflict between this law and the Berlin Constitu- 
tion. Furthermore, the provisions of any Federal law shall apply to 
Berlin only after they have been voted upon by the Chamber of Deputies 
(Abgeordnetenhaus) and passed as a Berlin law." 

There is a divergence in Allied and German positions as to the 
effect of these reservations. The Three Powers have generally taken the 
position that Berlin is not a Land of the Federal Republic because of the 
limitations which ensue from the nature of Allied occupation rights in 
Berlin. The preponderance of German opinion is that Berlin is already a 
Land of the Federal Republic and that, though it cannot exercise those 
functions which the Three Powers have specifically prohibited, only re- 
moval of the Allied reservations is required for Berlin 1 s full accession 
to the Federation. The distinction between these two points of view has 
not thus far had any Important praotical consequences. 
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the clone relationship which has developed between the Federal 
Republic and Berlin vaa recognised In irtlcle 6 of the Comrention on 
Relations betveen the Three Powers and the Federal Republic (1954) which 
reads: "The Three Powers will consult with the Federal Republic in 
regard to the exorcise of their rights relating to Berlin. The Federal 
Republic, on its part, will co-operate with the Three Powers in order to 
facilitate the discharge of their responsibilities with regard to Berlin." 

foffWg M? to Html, torrmmti 

In the past ten years, Berlin* s observers in the Federal Parliament 
have come to play a role somewhere between that anticipated in the Basic 
Law and that circumscribed by the Military Governor* s letter. Berlin now 
has delegations of normal sice to both the Bundesrat and the Bundeetag 
and these delegations are composed according to proportional party 
strengths, Berlin does not participate in Bundestag elections, however, 
its delegates being selected by the Abgeordnetenhaue rather than elected 
by the population at large. In both houses, Berlin's votes are oast and 
recorded separately when votes are taken by written ballot but they do 
not affect the passage or rejection of a bill. Nonetheless, Berlin 
delegates participate in discussions and debates, introduce bills, and 
have full voting rights in committees and in the Joint Consultative Com- 
mittee. In addition, there appear to be no restrictions on their 
functioning as leaders in the two houseaj Governing Msyors of Berlin 
have served as Presidents of the Bundesrat (8uhr and Brandt) and a 
Ber linear is majority leader in the Bundestag (Krone). Berliner s, in- 
cidentally, have also served as cabinet ministers (Kaiser, Lenmer), as 
acting Federal President (Brandt), and in high positions in the Federal 
Icivil and foreign services. 

mPPUwtton. fit fffderaA ftcKJ»frtton,„4n. fier^n. 

Aritele 17 of the Declaration on Berlin of May 5, 1955, which super- 
seded the Statement of Principles and remains today the basic document 
governing the relations of the Allied Kommendatura and the German authori- 
tiea^in Berlin, provides that "The Allied Jhmm^ixanjirVJja^jn^^ . 
to ^the reservation of its own supreme authority, raise" any" objection 
1g_t hea"<toPtlon tar Berlin "P^jM^pjpropriigj^^ 
the Allied KoroeJdatura of the same' legislatio n as that~of the Federal 
Republic, in particular regarding currency, credit and foreign exchange, 
nationality, passports, emigration and Immigration, extradition, the uni- 
fication of the customs and trade area, trade and navigation agreements, 
freedom of movement of goods, and foreign trade and payments arrangements.*' 

T hg 9 1 BV*op*X* %* pro cedure" had earlier been established as the 
£Ee enactment of Federal legislation in Berlin as rierlinTeglsIation 
itlon of FederaT rej^tlOTrlfLBwlin aiTBerlin 



separate enactment of Federal h 

jitnd the "ge paraie' "' __ 

regulaitoneT In 1951 (ft#TO35r*Bi~ATnsa~lo^ 

institution of simplified procedure for the adoption of a Federal law by 

means of a "cover law" (Mantelgesets) which states that the provisions 

of the Federal law are valid in Berlin. 
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The Fedaral fovernma nt's attitude towards certain _Eggblgna_ of IBjdia- 
Federal Repabiio relations baa been inflnanefl fl |n pyjb b y . party political 
TOnsldarSUfflUU. The federal Government »• attitude toward the participation 
of Berlin in the Bundestag elections of 1953 snd 1957, toward Berlin voting 
rights in the Bundestag and Bundesrat, and toward the holding of the 1959 
Presidential election in Berlin was conditioned by the fact that the 8PD 
ia Berlin's strongest party , ~~ 

Despite the care with which the basic authority and the symbols of 
the occupation regime have been maintained, it oust be recognised that 
the relationship between the Federal Republic and Berlin has become so 
great that the relationship itself must be regarded as a part of the 
"status" of Berlin in the broader sense. The Soviet Onion is unquestionably 
aware that the continuance of the ties with the Federal Republic are as 
indispensable for the maintenance of Vest Berlin's security and freedom 
as is the physical protection afforded by the continued presence of the 
Allied Forces. It is no doubt this realisation, more than legal considera- 
tions or vestiges of respect for four-power agreements, which accounts 
for the incessant Communist propaganda campaign against Berlin's associa- 
tion with the Federal Republic. 
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' Under this procedure, Ttar^p hi**, during t><! r*nt yf?UCggr£»-AfcELf < ! 

ally all Federal lava except tho «« PTtaAft W. to defense mattera. 
Yederal laws which are me ant to ap ply to Berlin contain a "Berlin clause n 
tais etTect. Feder al legislation the adoption of which would hot be 
" latible with Berlin * a a tatM omits t he Berlin cl ause. Sinee~I952~ 

in has been required by the provisions of the Lew on the Position of 
Land Berlin in the System of the Federal Finance Administration (the ao- 
called "Third Traasfer Law") to adopt within a fixed period any Federal 
lav which contains a Berlin clause and which involves expenditures, 
Berlin's failure to do so would theoretically jeopardise Federal 
financial support for the city. 

ill Berlin legislation, Including Federal legislation adopted for 
Berlin, is r«^ewaJ^^Tr^'jp<^7rnii^h^^a. nvgrj'tfifl yt^ra'thtk pro- 
cedures for this reviiiw h»v« Wn progn^^y «<mpHf4«fl «mri fftrwnl 
prior notice of intention to legis late in certain, fields ia no longer 
rjguired. SiSHS-JBd oordial rSlSS}m^^Bj^^j^e~Biledi t the Feieral 
German, and the Berlin au^rl tiesjtlns a cbuanoa interest in maintaining 
the status of Berlin ana minimising occurrences which the Soviets might 
seise as pretexts for harassment fifljjjade^it. passible to eliminate almost 
«?.^9J&:J^~»SPJSS^.^ legislation. In addition 

to the formal procedures for legislative review, there has been in effect 
since 1955 an informal consultation procedure under which the Berlin 
Senator for Federal Affairs informs the Allied Komnandatura regarding 
Federal bills containing a Berlin clause which might impinge on Allied 
rights or fields of special interest as soon as the bills are introduced 
into the Parliament. Any amendments necessary to assure the competibility 
of the legislation with the special status of Berlin can thus be worked 
out in quadripartite consultations. One of the fora for such consultations 
is the Quadripartite Committee in Bonn on which the Federal Government, 
but not the Berlin Senat* is represented. 

Berlin's Foreign Relations 

JhxJ3lAuatiQn.wi.th respect to Berlin's participation in Federal 
treatlesis ansjo^Qusltajthat for. Jtbe application of Federaljaws. The 
Tbree >owerT'ham normitted-tha Federal Republic to represent Berlin" 
abroad i t BJpc e 1949. A special procedure for Berlin's inclusion in treaties 
of the Federal Republic was worked out by the Federal Government, Berlin, 
and the Three Powers in 1952 (BKC/L(52)6). Federal, treaties to be 
applicable to Berlin, (as are practically all except those pertaining to 
defense matters) contain a special Berlin clause, require separate ratifi- 
cation by the Berlin Abgeordnetenhaua through the Mantelgeseta procedure, 
and are reviewed by the Allied Komtoandatura. 

In addition, although West Berlin is a participant in the European 
I economic communities as a part of the same economic, customs, and flsoal 
I area as the Federal Republic, apecif ic reservations were made to ensure 
I that the occupation powers were not superseded by the authority of the 
I supra-national agencies. 
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Neither the Federal Republic nor Berlin recognize any division of 
jerman citizenship; West Berliners travelling abroad cany Federal Republic 
passports (as do also those residents of the Soviet-controlled area who 
apply for them in the Federal Republic or Vest Berlin). 

Federal Agencies in Berlin 

The adoption of Federal legislation in Berlin and the consequent 
development of close administrative, judicial, and fiscal relationships 
between Berlin and the Federal Republic necessarily led to the operation 
of Federal agencies in Berlin , The Allied Kommandatura clarified tEe 
rejationsfllM arls'ing from the constitutional status of Berlin in 1951 
(BK/O (51)63) as follows » "In connection with the enactment by Berlin of 
Federal legislation, . . . the pow ers and Jurisdiction of ^ the Occupation 
Authorities shall not.be _af feet ed by any deTegStim-ofrautiority to 
6TffciaXB.9?Lag.encles outside Berlin made by any Berlin .authority. 
ic Tivijies in Berlin of such officials or agencies, including activities 
under their inafCrucilons'C^bo authority in Berlin of all such officials 
and agencies being derived from the Berlin Legislature or Government), 
shall be subject.^. the same : .powers i.and jurisdiction of the Occupation 
Authorities ,.ajs.are.j^e..acti^tifiiB\pf^ 

1 Federal agencies have since played an ever increasing role in Berlin 
affairs, but it is clearly understood that the authority of the Allied 
Kommandatura is overriding in case of conflict and, in fact, no diffi- 
culties have arisen on this score. 

The Federal Government is represented in Berlin by a Commissioner 
for Berlin (Vockel) who has under him a representative of each of the 
Federal ministries except the Ministry of Defense. (Berlin, for ita 
part, has a Senator for Federal Affairs (Klein) , who maintains an 
office in Bonn.) 

Federal Financial Assistance 

The financial relations of the Federal Republic and Berlin are a 
life or death matter for the city. The introduction of the reformed 
West German currency into Berlin was, it will be recalled, the chief 
pretext seized by the Soviets for the split of the city and for the 
blockade. The integration o f the fiscal systems of Berlin and the new 
Fedaral Republic began immedretely andwas Tormallzed in the Third 
Ti^nsfer Law of 1952, Berlin's is a deficit economy which can only be 
sustainecT by '.outside aid. With the exception of a token contribution 
from the United States, this aid comes from the Federal Republic. The 
Fedeual Bepublic makes good the annual deficit in the Berlin budget; 
the precise amount is negotiated from year to year by the Senat and the 
Federal Finance Ministry and in recent years has been ...about DM(wX..l_billipn 
per annum. The Federal Government also assists Berlin through tax 
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/SrderB in Berlin .- There~Ts ntTcoubt that the aoral support of the 
federal Republic also contributes greatly to keeping Berlin* s economy 
as sound as it is. 

Bexlip as national Capital 

In the past few years, store and more stress has been put on Berlin* a 
role as the future capital of a reunited Germany and thus, -t a sense, 
as the capital of the only Government vhioh now represents 19 German 
people, the Federal Republic, Though in_large ...measure a^ueation.gf. 
jflDiJajatj|»d symbol, this.aspect of the relattonahip if\t£elikexal.Re- 
public and.£eriin la ta^en'Yer y'Vexio AialyJy minv frfflimna^-Jarticularly 
€hose of Berlin and the Soviet-controlled area. Suggestions have been 
made from time to -frfon? •Mfflt t he Federal Government transfer its s eat 
from Boup t o Berlin. The Fed«3|i^Gj?xexomaat, has .turned .dow^thesa 
suggesti p nq~3 or pra ctical ana* 'sec urity, reasons f avoiding the probably 
unanswerable question how* such aTevelopment would be reconcilod with 
Berlin's present status. Nonetheless, a gradual transfer to Berlin o f 
*|glggl_lg«mcW *"1 ""*>"* m1n<flt.Ty Imral h«« toleftn pLiee. For example. 
the Supreme Administrative Court of the Federal Republic is located in 
Berlin. Today there are more Federal civil servants employed .in Berlin 
than in Bonn, althou yn~Bbnri of bourse reiaJUgy,the.^ea.t .of.. govarment . 
The Federal Government "Bas "under^^ena special DuiWing_program in 
QejiijB_fj5£_govfirnment . of fi.ces__ (f ox..example, *fcoJP.Mi^Sw«^S2S3flg 
iflJbaiiJg-EfifilPred) and housing XorJedesALjs£.tXsXBXSL (including a palace 
for the Federal President) . The filWi"flt,nff ■"* Pim^m* nnu hniri r^ilwr 
anflua,}, p^f t tnga l ajgyJLl? 1 - T* 16 Bund_e,8yjrB ammluTig has met in Be rlin twice 
t o eleot the Federal President . High Federal ofrlcTalB" tPfl WequenE 
visitors on the Berlin scene~and conduct themselves there precisely as 
they would in any Land of the Federal Republic. The type of activity 
described in this paragraph, which pertains to the Governing of the 
Federal Republic as a whole rather than to the governing of Berlin 
proper, is not jjftbiwtjtoany formal review by the Allied Kommandatura 

^JS^M^^iitL' -*~w~r-- S r-. •r.-------r_-_^_-*.,.-_j ,- AL — 

TelTittoT 

Limitations on Berlin-Federal Republic Relations 

It is perhaps easiest to desoribe the extent of Berlin's association 
with the Federal Republic by listing the matters which distinguish Berlin 
from the Laender of the Federation. These have become few in number but 
they remain important in nature. They are: 

- The continued presence of the Allied Forces as occupiers rather 
than on a contractual basis; 

- The real, if quietly exercised, supreme authority of the Allied 
Kommandatura; 

- The continuation in force of a body of occupation legislation; 

- The 



£or}rticaJ^ if they 

ie incompatible with the city's security or status. 
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- The control of the Berlin Police by the Allied Commandants; 

- The vestiges of four-power arrangements for Berlin, e.g. those 
governing access; 

- The exclusion of Berlin from the Federal Republics defense 
organisation, because Berlin i3 not part of the Federal territory and 
its security is exclusively an Allied concern; 

- The limitations on Berlin's participation in the Federal Parliament; 

- the special procedures for the application of Federal legislation 
and treaties and the limitation on the independence of Federal agencies 
in Eerlinj 

- The lack of Federal Constitutional Court jurisdiction over Berlin 
(all«therFederal courts do have jurisdiction) ; and 

- The special financial arrangements between Berlin and the Federal 
Republic. 

C onclusion 

In sum, the fundamental status cf Berlin is unchanged but Berlin has 
been permitted to develop its self-government to the greato3t extent 
compatible with that status. The most important feature of that develop- 
ment during the past ten years has been an ever more intimate association 
with the Federal Republic. This association has been tolerated, and to a 
large degree fostered, by the Three Powers. It is a natural consequence 
of a situation in which the democratically constituted Federal Republic 
is regarded as the interim representative, in international relations, 
cf the entire German people and the freely-elected Government of Land 
Berlin, although its effective authority extends only to the Western 
Sectors, is regarded as the solo legitimate government in Berlin. 

Concurrence 
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There is obviously a point at which the development of the relation- 
ship between the Federal Republic and Berlin and the extension of the 
Federal Republic *s activities in Berlin would raise the question whether 
the occupation regime was still a reality or had become a mere "legal 
fiction," This risk is all the greater because the occupation regime is 
an anachronism, albeit a necessary one. If such a point were reached, 
Soviet arguments that the occupation regime in Berlin has lost its legal 
basis would be more difficult to combat. 

This problem has been constantly in the minds of the Allied and German 
off ioials dealing with Berlin, but the seriousness with which it is viewed 
has, at least on the German side, varied in direct proportion to the extent 
-of Soviet pressures on Berlin, Since the Soviet threats of November 1958, 
for example, both the Federal Government and the Berlin Senat have generally 
refrained from pushing for any further integration of Berlin into the 
Federal Republic. The Federal Government, as in the issue of the 1959 
Presidential elections, has even given indications of desiring to put the 
process into reverse and to de-emphasise the relationship. 

Judgments have varied on how much further the process of integration 
might safely be carried. In 1956 the allied Kommandatura agreed to grant 
a Senat request for a further simplification of the procedure for the 
adoption of Federal legislation by a "global law" which would eliminate 
the need for a separate Berlin legislative act for each law and would 
require only a separate promulgation in Berlin. The Senat later decided 

1 against such a change, however. In tripartite discussions, the United 
States and the United Kingdom have taken the position that the jurisdiction 
of the Federal Constitutional Court might, subject to certain safeguards, 
be extended to Berlin. France, however, was opposed. There is some 
vsrisnce of opinion within Allied circles as to whether the MLlitsry 
Governors* letter of 1949 might be modified to permit the direct election 
of Berlin* s Bundestag delegation and full voting rights for Berlin's 
delegations in the Bundestag and the Bundesrat. In this connection it 
should be noted that the Soviet reaction has been inconsistent. Thus, on 
the point of holding the Federal Presidential Elections in Berlin, the 
Soviet made no comment on the 1955 election but threatened and blustered 
at length about the 1959 election. 

I Both the Berlin Senat and the Federal Government have tended, when it 
was convenient for them to do so, to use the rights of the occupation powers 
as an excuse for not exercising the authority which the occupation authori- 
ties have made available to them. For example, some occupation legislation 
has been left on the books in Berlin largely because the Federal and Berlin 
Governments did not want to take the onus of passing unpopular bills to 
supplant it. 
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